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US’ THE 


United States Court of Appeals 

fob the District of Columbia 


No. 9934 


PAYSON PAINT & VARNISH CORPORATION, 

Appellant 

vs. 

PHILIP E. ACKERHALT, AppeUee 


APPEAL FROM THE DISTRICT COURT OF THE UNITED STATES 
FOR THE DISTRICT OF COLUMBIA 


APPELLANT’S BRIEF 


Jurisdictional Statement 

The jurisdiction of this Court is predicated upon the pro¬ 
visions of Sec. 17-101, D. C. Code (1940), 41 Stat. 1312, Sec. 
12. This is an appeal from a Judgment of the District 
Court of the United States for the District of Columbia, by 
the terms of which Court, sitting with jury, entered a ver¬ 
dict and judgment for the Appellee, defendant below 
(J. App. 38). 

Statement of the Case 

The Appellant, plaintiff below, filed a suit against the 
Appellee based upon a promissory note (J. App. 1-2) dated 
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January 14. 1944, and alleged the making, execution and 
delivery of said note by defendant to plaintiff, and that the 
said note was payable to the order of the plaintiff, on de¬ 
mand, after date at the office of the plaintiff, 804 E. 141st 
Street, New York, N. Y. That the defendant failed to pay 
the note as promised. 

Appellee (defendant below), admitted (J. App. 3; 14-15) 
the said allegations but claimed the said note had been paid 
by virtue of commissions earned while he was employed as 
a salesman for the plaintiff. Plaintiff is and was then en¬ 
gaged in the manufacture and sale of paints. 

At the time of the trial, the said note was admitted in 
evidence (J. App. 7). It was also established that Appel¬ 
lee was employed as a salesman and received a commission 
of 10% on the sales he made, and which commissions ac¬ 
crued and became payable only after the account was paid 
by the customer (J. App. 8-9). 

Appellee produced no evidence to support his contentions 
of earned commissions other than certain memorandum 
supplied by the Appellant (J. App. 18), and Appellee’s tes¬ 
timony was directly and categorically denied by Appellant 
(J. App. 9; 32). Furthermore, the Appellee admitted that 
he as an individual, and without knowledge or notice to 
Appellant, had made purchases of the Appellant between 
the period 1943 to 1945, and that he as an individual had 
sold such merchandise (J. App. 26-27). On these, the 
Appellee also claimed he was entitled to commissions. 
Appellee admitted he had no records to show or prove the 
commissions alleged to be due him (J. App. 30). 

Statement of Points 

1. The Court below erred in denying Appellant’s motion 
for a directed verdict at the conclusion of the defendant’s 
testimony. 
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2. There was no snbstantial evidence produced by Ap¬ 
pellee to support the verdict. 

3. That the Court below erred in the allowance and dis¬ 
allowance of testimony. 

4. That the jury was confused. 

5. That the verdict was contrary to law. 

Summary of Argument 

1. The evidence is dear, certain and undisputed as to 
Appellee’s making, execution and delivery of the promis¬ 
sory note. 

2. Appellee alleging payment of the promissory note 
out of earned commissions must carry the burden of proof, 
and establish by preponderance of evidence that payment 
had been made of the obligation. 

3. The Appellee failed to carry the burden of proof con¬ 
cerning payment, and the Court below should have directed 
a verdict for Appellant. 

4. That the ruling of the Court below concerning allow¬ 
ance and disallowance of testimony created confusion and 
uncertainty in the jury, which reacted to the injury, preju¬ 
dice and detriment of the Appellant. 

Argument 

I. 

THE EVIDENCE IS CLEAR AND CERTAIN AND 
UNDISPUTED AS TO THE APPELLEE’S MAXING, 
EXECUTION, AND DELIVERY OF THE PROMIS¬ 
SORY NOTE. 

The complaint of the Appellant against the Appellee was 
based upon a promissory note (J. App. 1-2) on which the 
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smn of $4000.00 was due and owing. The answer of the 
Appellee (J. App. 3) admitted the making, execution and 
delivery, and at the pretrial 1 hearing, it was stipulated that 
the initialed note be admitted in evidence (J. App. 6). At 
the trial, the said note was admitted in evidence and testi¬ 
mony produced that it had never been paid (J. App. 7). The 
Appellee in his direct examination admitted the same. 

In accordance with the rules relating to presumptions, 
the plaintiff made out a prvma facie case of non-payment of 
the note when it is shown the note is in his possession, and 
when he produces the same at trial. P. Gandia & Co. v. 
Armour Fertilizer Works, 41 F (2) 181; Vesel v. Polich 
Trading Co., 28 P. (2) 858; Kiess v. Baldwin, 67 App. D. C. 
147. 

As was said in Green v. Stewart, 23 App. D. C. 570— 
Where in an action at law, the plaintiff proves all of the 
facts essential to enable him to recover, and they are not 
controverted by the defendant, the fact that the parties 
disagree or contradict themselves on immaterial or irrele¬ 
vant matters does make it necessary to submit the case to 
the jury, but under such circumstances it is proper to direct 
a verdict for the plaintiff. 


n. 

APPELLEE ALLEGING PAYMENT OF THE PROM¬ 
ISSORY NOTE OUT OF EARNED COMMISSIONS 
MUST CARRY THE BURDEN OF PROOF, AND ES¬ 
TABLISH BY PREPONDERANCE OF EVIDENCE 
THAT PAYMENT HAD BEEN MADE OF THE OBLI¬ 
GATION. 

Payment or satisfaction of a promissory note is an 
affirmative defense, and the burden of proof thereto being 
upon the party asserting the same, it is therefore necessary 
that such party sustain the same by a fair preponderance 
of the evidence. As has heretofore been stated, the execu- 
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tion and delivery of the said note was admitted. However, 
the Appellee did not produce or attempt to show that any 
agreement or understanding existed whereby the said note 
was to be paid out of the commissions earned; nor was 
there any evidence to show that either of the parties had 
contemplated such agreement or undsrstanding, either at 
the time of execution or thereafter (J. App. 14-15). The ad¬ 
mitted testimony of the Appellee was that at time he paid 
$1000.00 on a prior note, and he made and delivered a new 
note for $4000.00. 

Concerning the subject of commissions that Appellee is 
or was entitled to, and which is necessarily based upon and 
determined by the terms of his employment, there exists 
direct conflict and contradiction in the testimony. The | 
witnesses for the Appellant stated positively and an- j 
equivocally that the commissions to which the Appellee 
would be entitled to would not be earned or payable until j 
the customer had paid the Appellant for the merchandise j 
sold (J. App. 9; 32). That this was true and Appellee 
knew, understood and acquiesced to such terms is evi¬ 
denced by the length of time he remained as a salesman— 
a period of more than four years—and during this time, 
he made no demand for payment of commissions until 
after Appellant began pressing for payment of the note in | 
question. It is inconceivable that a salesman would not 
demand commissions, if he had earned them, and allow 
them to be unpaid for such a periodof time. Reason can- j 
not indicate otherwise (J. App. 2S). Texas v. Galveston 
Cownty, 36 S. W. 796—Where commissions on sales are j 
payable upon the “amount received,” commissions will 
not be paid until such payments are received. 

j 

A provision in the terms of employment that the agent 
or salesman shall receive no commissions on sales made on 
credit, and on which there is a default in payment by the 
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customer is valid and shall be given effect. This was the 
understanding between the parties hereto, and the rule is 
laid down in Morrison Mfg. Co. v. Bryson } 103 N. W. 1016. 
For, in this case, there is no conflict or dispute as to the 
losses sustained by the Appellant, in excess of $29,000.00 
directly resulting and solely caused by the sales made by 
Appellee and on 'which there has been no recovery (J. App. 
11; 35-37). Admission and knowledge thereof was made 
by Appellee in his testimony, and further emphasized by 
stipulation announced in the court-room at the trial by 
Appellee’s Attorney (J. App. 26). Nevertheless, while 
admitting the responsibility thereof, he still maintains that 
he is now entitled to commissions on such sales, on which 
total losses were sustained by Appellant. The authorities, 
under similar circumstances deny to an agent or salesman 
any commissions for sales made under such conditions. 
Fleet v. Amer. Elec. Supply , 171 Ill. App. 512; Newell & 
AUen v. Port Huron Engr ., 57 So. 68; Huber Mfg. Co. v. 
Watson, 42 S. W. 110. 

Referring to the testimony of Appellee (J. App. 26-27), 
a very significant disclosure was made by him when ex¬ 
amined by his attorney, whereby he specifically stated he, 
individually and on his own account had made a large num¬ 
ber of purchases of merchandise from Appellent. The Ap¬ 
pellee did not, however, show that he had brought this 
knowledge to Appellant’s notice, nor did he show that 
they consented thereto. As a matter of fact, they had no 
knowledge thereof nor did they consent that he be allowed 
or entitled to commissions on his own purchases. It is a 
cardinal principle of law that an agent must take orders 
in good faith and he will not be permitted to profit by his 
own wrongdoing, even if it should happen that no harm or 
injury to the principal results. This principle of law is 
stated in Murray v. Beard , 7 N. E. 553, which holds “Where 
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an agent is guilty of concealment or non-disclosure of ma¬ 
terial facts relating to the subject matter of the agency, he 
forfeits his rights to compensation. It is not necessary that 
actual injury results to the principal. Also, Sunderland v. 
Kilburn, 3 Mackey (14 D. C.) 506, which holds that “one 
may not be an agent for the purchaser and agent for the 
seller at the same time. The duties are incompatible, and 
a contract for such employment is void”. 

in 

THE APPELLEE FAILED TO CABBY THE BUB- 
DEN OF PROOF CONCERNING- PAYMENT, AND THE 
COUBT BELOW SHOULD HAVE DIRECTED A VER¬ 
DICT FOB THE APPELLANT. 

It should be distinctly and specifically understood that 
appellant herein does not concede that Appellee has main¬ 
tained the burden of proof, and shown by a fair preponder¬ 
ance of the evidence that payment or satisfaction for the 
said note has been made. 

Specifically and solely for the purpose of argument, it 
may be said that at the trial of this cause, there was only 
one statement submitted of any consequence and bearing 
on the total or accumulated' amount of commissions that 
Appellee might eventually be entitled to and dated August 
7, 1944. Such statement showed the total or accumulated 
sum of $2854.71 which might be due as commissions (J. App. 

% 150- The testimony of the Appellant’s witnesses “was that 
this was merely a tentative memorandum, and commissions 
shown therein would only be due and payable upon the con¬ 
dition that the customers paid their accounts”. 

Other statements of alleged commissions were also pro¬ 
duced, in a haphazard manner, and bearing no sequence 
as to date or time. However, as it appears if was intend- 
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ed that the statements be carried on and to show the ac¬ 
cumulation of commissions, the plain and clear inference is 
that the statement of August 7, 1944 was a final and com¬ 
plete statement, as it bears the last date in point of time 
of any submitted by appellee. Therefore, for the sake of 
argument as has been said before, the maximum commis¬ 
sions (disputed) shown by Appellee would be for the sum 
of $2854.71. 

If Appellee is given every consideration of his testi¬ 
mony in support thereof, it is now contended that the court 
below should have directed a verdict for the difference be¬ 
tween the amount claimed by Appellant and that stated 
hereinabove, at the conclusion of the Appellee’s testimony. 
For it is plain and obvious that the Appellant was and iJsj 
entitled to a verdict for that difference without letting the 
whole matter go to the jury. The Court erred thereby. 

As was said in Jones v. S7nith, 158 F. 911—Where on the 
evidence submitted to the jury, the plaintiff was entitled to 
a verdict in some amount, but the jury not being so in¬ 
structed returned a verdict for the defendant, a new trial 
must be granted regardless of the reservation at the in¬ 
stance of the defendant whether the plaintiff was entitled to 
recover as a matter of law. Also, Pugh v. Bluff City Excur¬ 
sion Co., 177 F. 399. 

Wolford v. McNeill, 69 App. D. 247—Where the evidence 
is not sufficient to warrant a recovery, the court must in¬ 
struct the jury accordingly. 

Gumming v. Cooley, 50 S. Ct. 231, 281 U. S'. 90—A mere 
scintilla of evidence is insufficient to require submission 
of an issue to a jury. 

Also, Sclvwartzman v. Lloyd, 65 App. D. C. 216. 
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IV 

THAT THE RULING OF THE COURT CONCERN¬ 
ING ALLOWANCE AND DISALLOWANCE OF TESTI¬ 
MONY CREATED CONFUSION AND UNCERTAINTY 
IN THE JURY, WHICH REACTED TO THE, INJURY, 
PREJUDICE AND DETRIMENT OF APPELLANT. 

In the cross examination of the witness Downes, over ob¬ 
jection of the plaintiff’s counsel, the court allowed examin¬ 
ation and inquiry of extraneous matters (J. App. 8; 10-12) 
not connected with or touched upon in the direct examina¬ 
tion of the said witness. Evidence of collateral facts should 
have been excluded as having no connection with the sub¬ 
ject litigated. Twachman v. Connelly, 106 F (2) 501. If 
a party wishes to examine a witness regarding other mat¬ 
ters not subject to the scope of the direct examination, he 
must do so by making the witness his own, and calling him, 
as such, in the subsequent proceeding or progress of the 
trial. Farmers Fertilizer, etc. v. Lillie, 18 F (2) 197. 

The rule above stated was laid down by the United States 
Supreme Court— Phila, etc R. Co. v. Stimpson, 14 Pet. 448 ; 
10 U. S. 535 —Haughton v. Jones, 1 Wall. 702; 17 U. S. 503. 
The rule has become firmly established in the Federal 
Courts, and in most of the jurisdictions in this country. 
Thus, a witness may not be asked any question on cross 
examination which does not tend to rebut, impeach, modify, 
or explain any of his testimony. And where prejudice re¬ 
sults to a party because such examination was allowed, the 
judgment will be reversed. Moyer v. Aetna■ Life Ins. Co,, 
126 F (2) 14; also 17 Ann. Case 24. 

The court below also committed reversible error by per¬ 
mitting, over objection, of testimony by Appellee which 
was not connected and had no bearing on the issues of this 
case. (J. App. 20.) Reference is made to the testimony of 
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the Appellee (J. App. 22-23) at which time the Appellee 
was testifying as to a conversation had in 1944—yet the 
court permitted the introduction in evidence of a check 
made and executed on March 14, 1945, and which had no 
hearing on this case. This testimony, admitted over objec¬ 
tion, pertained to sales and purchases made by appellee, 
individually and for his own account, and admission there¬ 
of was highly improper and tended to confuse the jury, and 
reacted to the prejudice and injury of Appellant. Again, 
error occurred in the admission of testimony tending to 
show of efforts to recover money for a corporation which 
was not a party to the suit. (J. App. 28.) 

It should be understood that continuous objections were 
being made as to permitting the allowance of such testi¬ 
mony. It is generally held that when an objection has been 
distinctly made and overruled, it need not be repeated in 
the same class of evidence since it may be assumed that 
the ruling of the court will be consistent and the court will 
adhere to the rulings throughout the trial. Wightman v. 
Campbell, 17, N. Y. 479. 


Mr. Ackerhalt, Appellee herein, testified that he had been 
employed by plaintiff -in 1940 and that he left for a short 
time and returned when Mr. Hensler became manager. (J. 
App. 13.) That when he returned, he renewed his employ¬ 
ment through Mr. Hensler. The court allowed Mr. Hens¬ 
ler to testify as to the terp^pf the employment when he 
was manager. (J. App. Si J ; 34.) Shortly after Mr. Hens¬ 
ler had finished and been excused as a witness, and left the 
Court room, and after both sides had rested, and the jury 
excused to the following morning, (J. App. 36), the trial 
judge stated he might be inclined to exclude the testimony 
of Mr. Hensler. The next day, the trial judge did so (J. 
App. 38), and this exclusion of the testimony by specific in¬ 
struction to the jury materially affected this cause, and re¬ 
sulted to damage, injury and prejudice to the Appellant. 
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It should also be remembered that the witness was no long- j 
er available, bad left the -City, and that it was known by 
Appellee and bis attorney that no other witnesses could be j 
secured. The Appellee had also testified as to bis return 
to employment when this witness was manager, yet the 
witness’ testimony was struck out on the ground of hear¬ 
say. The rule which applies to this particular situation 
was laid down in the Federal courts in the case of Trans¬ 
continental Petroleum v. Interocean Oil Co., 262 F. 278 and 
holds much of what officials of large companies know of \ 
their operations is necessarily learned in the “course of \ 

i 

business” and from associates and employees, through con- \ 
ferences, conversations, letters, reports, records and the \ 
like. It is upon such information that the business is di- j 
rected and carried on. Considered narrowly and technical¬ 
ly, it might be regarded as proceeding considerable meas- ! 
ure from hearsay; but absolutely, first hand, personal 
knowledge is not as a rule practical and is not required as 
an invariable rule of evidence. As Lord Ellenborough said 
“the rules of evidence must eocpand according to the ex¬ 
igencies of society”. 

The remarks of the judge below addressed to the jury, j 
and immediately preceding the instructions—in effect and 
meaning and intention—may be termed and considered 
they were a part of the instructions given to the jury, con- j 
stituted conduct prejudicial to the Appellant, and in effect, 
amounted to instructions to disregard all testimony for the 
Appellant. As was said in Bright v. Patton, 5 Mackey (16 j 
D. C.) 534—It is not admissible for the court to separate ] 
one item of evidence from the whole and instruct the jury j 

i 

as to its materiality in their determination of other facts, j 
Also, Bradford v. Natl. Benefit Assn., 26 App. D. C. 268— | 
An instruction which singles out or gives undue prominence 
to particular evidence or facts is erroneous. 
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The remarks of the judge confused the jury which con¬ 
fusion is evident in the verdict returned (J. App. Si^and 
tended to transgress upon the constitutional functions of 
the jury. Where the facts are such that an Appellate Court 
cannot say that if, the evidence erroneously excluded had 
been admitted, the jury would have returned the same ver¬ 
dict, the exclusion of such evidence is reversible error. 
Hozian v. Crucible Steel, 132 Oh. St. 453. 

There is no doubt of the right of a reviewing court to re¬ 
verse upon an issue, even if not raised at the trial, to pre¬ 
vent a plain miscarriage of justice, or to prevent a litigant 
from escaping payment of an obligation. To prevent an 
injustice, an appellate court may notice obvious errors in 
either criminal or civil cases, even though not properly 
called to the attention of the trial court or saved for re¬ 
view. Helvering v. Rubinstein, 124 F. (2) 969; New York 
Life Ins. Co. v. Rankin, 162 F. 103; U. S. v. Tenn. & Coosa 
R: Co., 176 U. S., 242. 


Conclusion 

It is respectfully submitted, that in order that the er¬ 
rors herein pointed out may be corrected and justice done, 
the judgment of the lower court and jury be reviewed and 
reversed and remanded for new trial. 

Respectfully submitted, 

ROBERT I. RUDOLPH, 
Attorney for Appellant, 
Woodward Building, 
Washington, D. C. 
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JOINT APPENDIX 
Case No. 9934 

121 IN THE 

DISTRICT COURT OF THE UNITED STATES 
Foe the District of Columbia. 


Payson Paint & Varnish Corpo¬ 
ration, A body Corporate, 804 
E. 141 Street, New York, N. Y., 

Plaintiff, 
vs. 

Philip E. Ackerhalt, 930 New 
York Avenue, N. W./or 106 
Peabody Street, N. W., Wash¬ 
ington, D. C., 

Defendant. 


Civil Action No. 33836. 


i 


i 


I 


Complaint Based Upon Promissory Note 

(Filed Mar. 21, 1946.) 

First Claim . j 

1. The plaintiff, Payson Paint and Varnish Corporation, 
is a corporation created under the laws of the State of New 
York. Defendant, Philip E. Ackerhalt, is a resident of the 
District of Columbia, and is to be found in said District. 

2. Defendant owes to the plaintiff the sum of four thou¬ 
sand ($4000.00) dollars according to the account hereto 
annexed as Exhibit A. 

Wherefor, the plaintiff demands judgment against the 
defendant for the sum of $4000.00 with interest thereon at j 
the rate of 6% per annum from Jan. 14, 1944, besides the 
costs of this suit. 

1. The plaintiff, Payson Paint and Varnish Corpora- ! 
tion, is a corporation created under the laws of the State 
of New York. The defendant, Philip E. Ackerhalt, is a 
resident of the District of Columbia. 


i 







2 . 


Second Claim. 

2. Defendant on or about the 14th day of January, 1944, 
made, executed, and delivered to the plaintiff his certain 
promissory note whereby the defendant promised to pay to 
the order of the plaintiff, on demand after date, the sum of 
$4000.00, and that said payment would be made at the office 
of the plaintiff, 804 East 141st Street, New York, N. Y. 
(A copy of said note is hereby annexed as Exhibit A) 
Plaintiff has made demand for payment upon the defend¬ 
ant, but said defendant did not pay as promised, and the 
said promissory still remains unpaid. 

122 3. WHEREFORE, the plaintiff demands judg¬ 

ment against the defendant for the sum of $4000.00 
with interest thereon at the rate of 6% per annum, besides 
the costs of this suit. 

/s/ ROBERT I. RUDOLPH, 
Woodward Building, 
Washington, 5, D. C. 

Attorney for Plaintiff. 


EXHIBIT A. 

Copy of Promissory Note. 

$4000.00 January 14 1944 

On Demand after date I promise to pay to the order of 
PAYSON PAINT & VARNISH CORPORATION 
Four Thousand and 00/100.Dollars 

Payable at 804 East 141st Street, New York, 54, N. Y. 

This note is No.of a series of.notes: 

that upon the default in the payment of any one of the 
notes the remaining notes shall immediately become due 
and payable without notice. 

PHILIP E. ACKERHALT. 

Value received 

No.Due. 

Gibsons 536 s U. S. Bond. 
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123 Answer to Complaint 

(Filed Apr. 5, 1946.) 

First Defense . 

The Complaint failed to state a cause of action upon 
which relief can be granted. 

Second Defense. 

j 

1. The defendant admits that he made and executed a 
a note for Four Thousand Dollars ($4000.00); but denies j 
that he is indebted unto them in the sum of Four Thou¬ 
sand Dollars ($4000,00) plus interest or in any amount I 
whatsoever; the defendant alleges that the aforesaid note, i 
set forth in the first and second claims of the Complaint, 
has been paid in full by virtue of commissions which are 
due him from the plaintiff for the sale of merchandise 
which the defendant made as agent and representative for 
the Plaintiff; that furthermore, the defendant denies each 
and every material allegation contained in the first and 
second claims of the Complaint not hereinbefore admitted, i 

WHEREFORE defendant prays that the Complaint filed j 
herein be dismissed and costs be assessed against the plain- i 
tiff and for such other and further relief as to the Court 
appears proper. | 

/%/ PHILIP E. ACKERHALT 

/s/ Albert Brick, 

Attorney for Defendant , 

517 Denrike Building, ! 

Washington, D. C. 

Copy of the foregoing mailed this 2nd day of April, 1946, | 
to Attorney for Plaintiff, Robert I. Rudolph, Esq., Wood- j 
ward Building. 


i 


i 


/%/ ALBERT BRICK. 
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124 Amended Answer to Complaint 

! (Filed Nov. 26, 1947) 

First Defense. 

The Complaint failed to state a cause of action upon 
which relief can be granted. 

Second Defense. 

The defendant admits that he made and executed a note 
for Four Thousand Dollars ($4,000.00); but denies that 
he is indebted unto them in the sum of Four Thousand 
Dollars ($4,000.00) plus interest or in any amount whatso¬ 
ever; the defendant alleges that the aforesaid note, set 
forth in the first and second counts of the Complaint, has 
been paid in full by virtue of commissions which are 
due him from the plaintiff for the sale of merchandise 
which the defendant made as agent and representative for 
the Plaintiff; that furthermore, the defendant denies each 
and every material allegation contained in the first and 
second claims of the Complaint not hereinbefore admitted. 

Third Defense. 

The defendant denies that he received any consideration 
from the plaintiff for the execution of said note. 

WHEREFORE defendant prays that the Complaint filed 
herein be dismissed and costs be assessed against the plain¬ 
tiff and for such other and further relief as to the Court 
appears proper. 

/s/ PHILIP E. ACKERHALT. 

/s/ Albert Brick, 

Attorney for Defendant , 

517 Denrike Building. 

Copy of the foregoing mailed this 24th day of November, 
1947 to Attorney for Plaintiff, Robert I. Rudolph, Esq., 
Woodward Building. 




/s/ ALBERT BRICK. 


5 


125 DISTRICT COURT OF THE UNITED STATES 

Fob the District of Columbia. 


Payson Paint Corp., 

vs. 


Ackebhat.t, 


Plaintiff, 


Defendant. 


Calendar No. 
Civil Action 
No. 33836. 


Pretrial Proceedings 

(Filed Jan. 7,1948.) 

Statement of Nature of Case: 

This is an action on a promissory note. The first claim 
in the complaint is predicated on indebtedness arising out 
of a loan by the plaintiff corporation to the defendant in 
the amount of $5,000.00. The defendant paid $1,000.00 of 
the amount and gave a note for $4,000.00. The second claim 
is based on the note. The two counts, of course, involve 
one alleged indebtedness. The note was dated Jan. 14,1944 
payable on demand to the order of plaintiff in the sum 
of $4,000.00. Plaintiff alleges that demand was made and 
payment was not made. 

The Defendant admits that he gave the note but says 
that it has been paid in full by virtue of commissions 
claimed to be due him from the plaintiff. He says he was 
a salesman for the plaintiffs, and w T as to receive 10% 
commission on each sale he made and the plaintiff agreed 
to set off against the note commissions as they accrued. 

The defendant filed an amended answer to the complaint, 
with leave of Court, in which he added a further defense 
that he received no consideration from the plaintiff for the 
execution of the note, though as stated above, he admits 
making the note. His counsel at Pretrial was unable to 
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elaborate or to state or facts in support of that added de¬ 
fense and the Pretrial Judge has stricken it from the case. 

Robert L Rudolph, 

Atty for Pltf. 

Mn/r o-sr Mlndell, 

For Mr. Brick, Atty for Defdt. 
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Payson Paint Corp., 

v. 

Ackerhalt, 


C. A. 33836. 


STIPULATIONS: By agreement of counsel for the re¬ 
spective parties, present in Court, it is ordered that the 
subsequent course of this action shall be governed by the 
following stipulations unless modified by the Court to pre¬ 
vent manifest injustice: 

IT IS STIPULATED that the original note initialed by 
the Pretrial Judge is the note in question. 

Dated Dec. 23, 1947. 

HENRY SCHWEINHAUT, 
Pretrial Justice. 

REMARKS of Pretrial Justice for consideration of Trial 
Justice: 

Attorneys authorized to act: 

Robert I. Rudolph, 

Attorney for Plaintiff. 

Albert Brick, 

Attorney for Defendant. 


3 Evidence on Behalf of the Plaintiff 

i 

i 

Leslie J. Downes was called as a witness and, having been j 

first duly sworn, was examined and testified as follows: 

• • • 

4 Q. I show yon this note dated January 14, 1944, j 
and ask you whether that was the note that Mr. j 

Ackerhalt signed and delivered to you. A. Yes, in my j 
presence. 

Q. And what is the amount of that? A. $4,000.00. 

Q. State what if any part of that note has been paid. 

A. None. 

Mr. Kudolph: By pretrial arrangement, your Hon¬ 
or, this note has been admitted in evidence. 

The Court: Very well. 

(Note referred to, dated ,1/14/44, in the amount j 
of $4,000.00, was received in evidence as Plaintiff’s 
Exhibit 1.) 

• • • 

CROSS EXAMINATION by Mr. Brick: j 

5 Q. Now, Mr. Downes, what is your present con- I 
nection with the Pavson Paint & Varnish Corpora- ! 

tion? A. Sales manager. j 

Q. At the time that note was passed to you, what was j 
your position with the corporation? A. Vice President; 
General Manager. 

Q. And that is a New York Corporation; is that correct? 

A. That is correct. 

Q. Now, when did you first become an officer of that 
corporation ? 

• • • 

Mr. Rudolph: I was going to object to that as go¬ 
ing beyond the direct testimony of the plaintiff, your 
Honor, and having no bearing on the issues, unless 
Mr. Brick desires to make Mr. Downes his own wit- j 


ness. 
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6 Q. And what was Mr. Ackerhalt’s connection 
with the corporation at that time? A. As a sales 

agent. 

• • • 

7 Q. Now, in your bookkeeping, what commission, 
while you were an officer of the corporation, did 

you give Mr. Ackerhalt on the sales that he made? A. 

10 per cent. 

• * * 

11 Q. Who is Mrs. S. Cohen, of the Payson Paint 
& Varnish Corporation? A. Bookkeeper, office man¬ 
ager. 

Q. And how long was she bookkeeper and office mana¬ 
ger? A. Oh, I wouldn’t know. Quite a number of years. 

Q. She was on January 9, 1945, and from the time you 
took over there; is that correct? A. She was bookkeeper 
and office manager at the time I took over. 

Q. Now I hand you a letter dated January 9, 1945, 
signed by S. Cohen, and ask you to identify that signature. 

A. That is a correct signature. 

* • * 

14 RE-DIRECT EXAMINATION by Mr. Rudolph: 

Q. Mr. Downes, you stated that Mr. Ackerhalt, 
the defendant, would be entitled to 10 per cent commis¬ 
sions. Now, explain what you mean by 10 per cent com¬ 
missions. 

Mr. Brick: If your Honor please, in answer to a 
question of mine, I asked him if he had made any 
agreement with Mr. Ackerhalt as to commissions, 
and he said no. Then I asked him what he credited 
him with, and he said 10 per cent. 

The Court: Well, I think we are entitled to know. 
His question is perfectly proper. 

Mr. Rudolph: You may answer. 

The Witness: An order is received for a given 
amount of merchandise. The order is accepted, put 


through our books, invoiced, and on said invoice, 
amount, 10 per cent commission, is accrued for the 
salesman. 

i 

By Mr. Rudolph: , j 

Q. Does that mean that when that is set forth on the j 
invoice, that amount of commission will be paid to the j 
salesman ? 

Mr. Brick: If your Honor please, that is a leading 
question and suggests an answer. 

The Court: I think it is necessary, to clear it up. 

Mr. Rudolph: I think it is necessary, too, to clear 
15 it up, your Honor. 

Mr. Brick: I think he ought to let the witness 
testify, rather than suggest the answer. 

| 

The Court: I overrule the objection. 

The Witness: That is not a liability until we have 
determined the authenticity of the collection of the 
account. 

j 

By Mr. Rudolph: 

Q. In other words, Mr. Downes, state— 

The Court: Now you are undertaking to testify ; 
yourself, I think, Mr. Rudolph. 

Mr. Rudolph: No, I didn’t think so, vour Honor, j 

Mr. Brick: I think you are. 

The Court: You are saying “in other words.” 
You are evidently going to state what you are ex- j 
pecting him to say. 

The Witness: Your Honor, may I clear that up,j 
then? | 

The Court: Yes. ! 

The Witness: I will clear that up, then. 

Mr. Rudolph: All right. Go ahead. j 

The Witness: The customer is billed. The com¬ 
mission is set aside, and if that account is paid 
ultimately, that commission would be a just credit 
for that salesman and to that salesman. 
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In the event we have returns on that particular 
invoice, or if the invoice is not paid, we reverse that 
1.6 entry, which is a natural assumption and a natural 
accounting procedure for us or any company to 
charge that back again to the account which we 
have thus credited. 

• • • 

Q. What amount, if any, is due from the plaintiff Pay- 
son Paint Company to Mr. Ackerhalt on the paint orders 
taken for Rex Construction? A. $34.17. 

The Court: Is that all? 

Mr. Rudolph: That is all. 

CROSS EXAMINATION by Mr. Brick: 

Q. Now, Mr. Downes, I think you have already testified 
you made no agreement or had no understanding whatso¬ 
ever with Ackerhalt as to what he was to receive for com¬ 
missions; is that correct? A. Correct. 

Q. So that you don’t know what his agreement 
17 had been with Mr. Berg when he first went there, of 
vour own personal knowledge? 

The Court: He has already stated that. 

• • • 

19 Q. How do you arrive at the fact that you testified 
on a question asked you by Mr. Rudolph that you 
owed Mr. Ackerhalt $34.00? How did you arrive at that 
figure? 

• • • 

The Witness: By a complete statement. 

• • • 

By Mr. Brick: 

Q. Well, will you tell the Court and jury the total 
amounts of that statement? Explain that statement to us. 
A. I will put the statement in evidence, if you wish. 

Q. I am asking you for figures. 

• • • 
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20 The Witness: This statement represents the sales, 
the commissions thereon, to all accounts sold by 
Mr. Ackerhalt. It is a statement, it is not tied up 
with our official records; it is merely a statement 
prepared for reference on our part, so to speak. 
This represents the credits accruing, so to speak, on 

all invoices and all charges against said invoices. 

• • • 

21 Q. Now, looking at that statement, tell us what 
figures you base that on. A. That question is not 

clear to me, Mr. Brick. 

Q. Well, there were a certain number of sales that Mr. 
Ackerhalt made through your company. Is that correct, 
according to that statement? A. Yes. 

Q. What is the total amount of those sales? A. I 
don’t know. 

Q. Well, looking at that statement, can you tell us? 
A. No, I cannot, unless I take time and analyze this. 

22 Q. Well, how did you get at the $34.00 that you 
claimed Mr. Ackerhalt owed you? 

Mr. Rudolph: Just a minute, Mr. Brick. 

I object to the manner of his question, your Hon¬ 
or. 

The Court: I sustain the objection and I will not 
permit that manner of examination. 

Mr. Brick: All right. 

By Mr. Brick: 

Q. How did you get at the $34.00 that you claim your 
company owes Mr. Ackerhalt? A. By deducting from the 
so-called accrued commissions the sum of twenty-nine thou¬ 
sand and some-odd dollars, representing a loss, bad debts, 
chargeable in 1946 and 1947, on our books of record, oc¬ 
casioned by the loss of such buisness originally sold to the 
Rex Construction Company and the B. W. Decorating 
Company. 
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Q. What was the total amount of the sales that you 
deducted this $29,000 from? A. $29,227.85. 

Q. That was the amount of commissions or gross sales ? 
Was that $29,000 the amount of commissions due Mr. Ack- 
erhalt, or the gross sales that he made through his cus¬ 
tomers? A. You asked me that question as to the Rex 
Construction, Mr. Brick. You didn’t say to his cus¬ 
tomers. 

23 Q. I am talking about the whole picture now. I 
didn’t ask you about Rex Construction Company. 

The Court: I thought you did, Mr. Brick. 

The Witness: You did, Mr. Brick. 

The Court: I thought you asked about that. 

• • # 

By Mr. Brick: 

Q. Can you tell us now what the total sales are? 

• • • 

The Witness: I would liave to take time again 

24 and go over and add these all up again. If the Court 

wishes that, I will do so. 

• • • 

Evidence on Behalf of Defendant. 

Philip E. Ackerhalt, the defendant, was called as a wit¬ 
ness in his own behalf and, having been first duly sworn, 
was examined and testified as follows: 

25 Q. And did there come a time when you were 
connected with the Payson Paint & Varnish Cor¬ 
poration? A. Yes, sir. 

Q. When was that? A. March, 1940. 

Q. What was your official position with that company? 
A. Salesman. 

Q. Who was the general manager there at that time? 
A. John E. Berg. 

Q. At that time did you make any agreement with him 
as to the commisssions you were to be paid? 

26 A. Yes, sir. 

• • • 
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By Mr. Brick: 

Q. Will you tell the Court and jury just what agree¬ 
ment you made with Mr. Berg at that time ? A. Yes, sir. 
I was to travel through the State of New Jersey and all of 
New England, upon which, in the State of New Jersey, I 
was to receive 5 per cent commissions, and through New 
England, 10 per cent, because of the additional traveling 
expense. 

Q. When you say 10 per cent, will you explain to the 

Court and Jury— A. 10 per cent of the gross sales. 

• • • 

By Mr. Brick: 

Q. Did there come a time when Mr. Berg left the com¬ 
pany! A. Yes, sir. 

27 Q. When was that? A. The latter part of 1942, 
to the best of my memory. 

Q. And who came in then as general manager? A. 
Mr. Fred Hensler. 

Q. And did you have any agreement with Mr. Hensler? 
A. Yes, sir. 

Q. What was the understanding that you had with Mr. 
Hensler? A. I was to get 10 per cent on all sales that I 
had made. After being there possibly—after Mr. Hensler 
was there, rather, a couple of months, I came to Mr. Hensler 

with a proposition whereby I could form a paint company— 

• • • 

By Mr. Brick: 

Q. Now, Mr. Ackerhalt, on this commission business, 
did they continue to pay you this 10 per cent commission? 
A. Definitely; yes, sir. 

Q. Now, some time in 1943, did you have a conversation 
with Mr. Hensler concerning the forming of a corporation 
that would use quite a bit of paint? A. Yes, sir. 

28 Q. When was that? A. That was in—I believe 
it was March, 1943. 

• p • 
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The Witness: I came in to Mr. Hensler with the 
proposition that I could form a corporation here in 
Washington to do Government work, and being an 
officer of the corporation I would get all of its paint 
business. In order to become an officer of this cor¬ 
poration, I was to invest $5,000.00. 

Mr. Hensler thought very well of the idea, and 
I spoke to Mr. Herbert Pryor, the president of the 
Payson Paint & Varnish Corporation— 

Mr. Rudolph: I object to this, if your Honor 
please. 

The Court: Yes. Sustained. 

* * • 

29 By Mr. Brick: 

Q. As the result of that conversation with Mr. 
Hensler, what occurred ? A. Mr. Pryor loaned me 
$5,000.00 to become an officer of this corporation. 

Q. And when was that? A. I believe it was in March 
or April of ’43. 

Q. And where was it that he loaned you this money? 
.A At the offices of the Pryor Chemical Company, in the 
Graybar Building, New York City. 

Q. Who was Mr. Herb Pryor, in connection with the 
Payson Paint & Varnish Corporation? A. To the best 
of my knowledge, he was president of the Payson Paint 
& Varnish Corporation. 

Q. And did he give you his personal check for $5,000.00? 
A Yes, sir, he did. 

Q. In return for which you signed a note; is that cor¬ 
rect? A That is right. 

Q. Who was that note payable to? A. The original 
note was made to Pryor Chemical. 

Q. Did there come a time subsequently that you made a 
payment on that note? A. Yes, sir. 

Q. How much did you pay on that note? A. 

$ 1 , 000 . 00 . 


30 
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Q. Did you then re-execute a new note ? A. Yes, sir. 

Q. How much was that note for? A. $4,000.00. 

Q. Now, is this the note that you re-executed? A. Yes, 
sir. 

Q. That, 1 see, is payable to the Payson Paint & Varnish 
Corporation; is that correct? A. That is right. 

• t • 

31 Q. Now, when you would get a customer and 
submit it to the Payson Paint & Varnish Corporation, 

will you tell the Court and jury how that was handled? A. 
Yes, sir. I would bring the order into the office, it would 
go through the credit department, and if the credit was 
passed on it, it would be shipped, and upon shipping I 
would receive my commissions. 

Q. Had that been in vogue all the time? A. Yes, sir. 
Q. Now, as the result of vour efforts, were certain 
paints and varnish sold by this company to some of your 
customers? A. Yes, sir. 

Q. Now, I hand you a group of statements here, and 
will you tell the Court and jury where you got those from 
and what they are? A. These are copies of weekly state¬ 
ments that were sent to me of my earnings for the week 
previous. 

Q. Now, who would send those to you? A. The office 
of the Payson Paint & Varnish Corporation. 

Q. Who was the bookkeeper there in charge of 

32 that at that time? A. S. Cohen. Sadie Cohen. 

• • • 

Mr. Brick: Let me introduce them, then. 

Mav we have these marked as Defendant’s Ex- 
* 

hibits 1, 2, 3, and so forth? 

What I could do, it is going to take some time to 
do this, and I would like to pass them to the jury. 
Suppose Mr. Bullough would mark these during the 
recess and then I could go ahead and introduce them 

shortly after recess. 

• • • 





33 Q. Now, Mr. Ackerhalt, at any time did yon have 
anything to do with the credits that were given to 
these people? A. No, sir, at no time, with the exception 
of one occasion. That was in 1941. I was selling the Con¬ 
gress Wallpaper & Paint Company here in the District 
of Columbia and their requirements were a great deal more 
than the Pavson Company would like to ship them. In 
order to get a thousand-dollar order shipped for Congress, 
I gave the Payson Paint & Varnish Company my check for 
$500.00. 

Mr. Rudolph: I object to that. I don’t see where 
it has any particular bearing. 

The Court: I cannot see it either. 

• • • 

35 Bv Mr. Brick: 

Q. Did you have any agreement whatsoever as to 
whether you were not to be paid if a credit did not pay 
off? A. None whatsoever. 

m * • 

Q. So that you were to be paid on the gross sales that 
you made, without reference to the credit whatsoever? A. 
Yes, sir. 

Mr. Rudolph: I object. 

The Court: No, he didn’t say that. I sustain the 
objection, and strike out the testimony. 

Mr. Rudolph: If it please your Honor, I wish 
your Honor would instruct the witness that when I 
object, whether it is sustained or not, he is to refrain 
from answering. 

The Court: Now, Mr. Witness, when counsel rises 
to object, don’t answer the question until I have rul¬ 
ed upon it. 

By Mr. Brick: 

Q. Mr. Ackerhalt, when Mr. Hensler came there to the 
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company, will you tell us completely what the agreement i 
you had with him was? 

« • • 

36 The Witness: I was to sell the products of the 
Pay son Paint & Varnish Corporation,, for which I 
was to receive a 10 per cent sales commission. 

By Mr. Brick: ! 

Q. Did he discuss with you at any time if an account j 
did not pay, what would happen as to your commission? 

A. No, sir. j 

• • • 

37 Mr. Brick: Ladies and gentlemen of the jury, I | 
want to show you some exhibits. 

Exhibit No. 1 is a letter which was sent by Pay son 
to Ackerhalt. 

“Dear Mr. Ackerhalt: j 

“Referring to telephone conversation of this morn- | 
ing, I wish to advise you that we did pay $570.50 for 
you in withholding tax. However, when this money j 
was not paid out to you, we deducted the same from j 
our last payment. Therefore, you cannot grant any- j 
thing at all that was paid for you. In other words, j 
we are not reporting you as having earned anything j 

with us during the year 1944.” 

# * • 

39 Mr. Brick: Now, here is a statement, “P. E. 
Ackerhalt, commissions due you inclusive of August 
15, 1944.” 

7 i 

The date is 8/7, meaning August 7. 

“Order No. 420, Rex Construction Company, j 
$414.00.” j 

In the “10 per cent” column, there appears j 
“$41.40 due and owing to Mr. Ackerhalt.” 

“ Commission due you, as above, $41.40. With- | 
holding tax, $4.20.” $37.20 was due Mr. Ackerhalt. 

i 

i 

i 

j 


i 
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“Commission approved. $2,817.51,” plus this 
amount here of $37.20. Total commission approved, 
$2,854.71, plus $570.50”— 

Mr. Rudolph: Just a minute. I am sorry to in¬ 
terrupt— 

The Court: I don’t think you can interpret that at 
all. You can offer it and let the jury read it. 

Mr. Rudolph: Your Honor, I think in that par¬ 
ticular case there is a written statement of that 
$570.00. Now, that was not on there when we sent 
it. 

Mr. Brick: Well, if your Honor please, that was 
sent to the Court directly by the Court stenographer. 

Mr. Rudolph: Well, that is a penciled statement 
40 there that was not on the statement. 

The Court: Yes, I exclude the penciled statement. 

Mr. Brick: Well, if your Honor please, it was 
given to the Court stenographer in New York in 
spite of his statement. 

The Court: That may be, but I exclude it. 

Mr. Brick: Then you have another statement, it 
adds up—I want to get the latest ones and then I 
will hand the rest of them to the ladies and gentle¬ 
men of the jury so they can see for themselves. 

Now, here is a commission statement, Defendant’s 
Exhibit No. 29, “P. E. Ackerhalt, commission due 
you inclusive of July 3, 1944, $630.00. Re Rex Con¬ 
struction Company, $336.37. Order No. 8675, Rex 
Construction Company, $156.00.” Making a total 
of $492.00. 10 per cent commission, $49.20. 

“Commission due you, $49.20.” 

Deducted therefrom is OAP, 49 cents, leaving a 
total of $420.21. 

‘‘Commission approved, $2,674.76, plus $44.51; 
commission approved, $2,719.27.” 
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Now, I am going to pass these around and yon 
ladies and gentlemen of the jury can look at them, 
and you can see how the thing built right up from 
the very little sum to the big sum we have been 
talking about. 

. • • | 

41 By Mr. Brick: 

i 

Q. Mr. Ackerhalt, at any time prior to the time j 

i 

that demand was made upon you to pay the note i 
for $4,000.00, did the Payson Paint & Varnish Company I 
ever take any moneys out of your commission account for j 
debts that were not paid by creditors? A. No, sir. 

Q. Did you have any discussion with Mr. Downes at ! 
the time you paid $1,000.00 on the original $5,000.00 note? 

A. Yes, sir. 

Q. Will you tell the Court and jury what that 

42 conversation was? A. Yes, sir. 

Mr. Downes told me that the Payson Paint & 
Varnish Corporation was short of funds and was in very | 
bad need of them; would I cooperate with him to the extent 
of giving him some money on the note, as the accrued com¬ 
missions did not come anywhere near the $5,000.00 they 
loaned me. And in view of the manv favors they did for 

* i 

me, I gave them $1,000.00 on account. 

t * • 

i 

44 The Court: Now, you are not answering the 
question at all. The question was, what was the con- | 
versation? 

i * 

By Mr. Brick: 

Q. Tell us the conversations between you and Mr. 
Downes concerning it. A. Mr. Downes came down from j 
New York— 

Mr. Rudolph: I have another objection, your I 
Honor. 
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There is no identification of the time, the place, 
or who was present at the time, aside from these 
people. 

The Conrt: It is not necessary to determine 
whether any others were present or not. You are 
entitled to know the time, of course. 

Mr. Rudolph: The time and place. 

The Court: And the place; yes. 

By Mr. Brick: 

Q. Tell us the time and place. 

The Court: When was it, and where? 

45 The Witness: Mr. Downes came down to Wash¬ 
ington and visited me at my office at 1327 I Street, 
Northwest. 

By Mr. Brick: 

Q. When? A. It was, to the best of my recollection, 
somewhere around November or December of ’43, I be¬ 
lieve. 

Q. Tell us what he said to you and what you said to 
him concerning it. A. Well, he tried to encourage us in 
the use of the Payson products and we discussed with him 
the little difficulties that we were having from time to time, 
and he made every effort and said he would make every 
effort to— 

Mr. Rudolph: Just a minute. 

Your Honor, I don’t like to object, but I don’t think 
he is answering the question that Mr. Brick asked. 

The Court: I think he is, in a way. 

Mr. Rudolph: In a way, yes, but he is being very 
indefinite and vague about it. 

The Court: Objection overruled. 

Proceed. 

The Witness: I told Mr. Downes at that time the 
little difficulties that were arising with regard to the 
paints we were receiving and he promised that he 
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would have those things corrected and encouraged 
me to get as many contracts as we possibly could, 
46 that he was very well satisfied with the way we were 
proceeding. 


By Mr. Brick: 

Q. Did there come a time when the Rex Construction 
Company got into difficulty, financially? A. Yes, sir. 

Q. When was that, approximately? A. In the latter 
part of ’44 or the first part of y 45. 

Q. Now, at any time about that time did you have a 
conversation of any kind concerning the financial difficul¬ 
ties, with Mr. Downes? A. Yes, sir. 

Q. Tell us where it was and approximately when, and 
what was the gist of the conversation? A. It was at the 
Willard Hotel. It was a meeting of Mr. Downes, Mr. Ben 
Cohen, Mr. Lee Hartman, and I don’t remember his broth- 
• er’s name, but his brother was present, and a Mr. Nichols, 
of the Pryor Chemical Company. I believe that was all j 
that was present at that time. I beg your pardon—there j 
was a gentleman there representing the Reconstruction j 
Finance Corporation. i 

It was suggested at that time that I resign from the 
Rex Construction Company, and the Rex Construction j 
Company would employ me as a general manager of op- j 
erations. 

Mr. Rudolph: May it please your Honor— 

The Court: I cannot see that this has anything to 
47 do with the case. I strike out the testimony and the 
jurors will disregard it. 

By Mr. Brick: j 

Q. Did Mr. Downes then become an officer on behalf of 
the Pay son Paint & Varnish Corporation, of the Rex Con¬ 
struction Company, and take over its management? 

Mr. Rudolph: I object. 

The Court: I sustain the objection. 
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By Mr. Brick: 

Q. Did yon discuss with Mr. Downes at any time the 
collectibility of this account of the Rex Construction Com¬ 
pany? A. Yes, sir. 

Q. All right, now, tell us when that was, where, and 
what the conversation was about. A. The time would be, 
oh, approximately September of ’44. The Rex Construc¬ 
tion Company had paid the Payson Paint & Varnish Cor¬ 
poration part of the— 

The Court: You have answered the question, wit¬ 
ness. The question was what was the conversations 
you had. 

The Witness: Well, I am giving the conversa¬ 
tions. 

By Mr. Brick: 

Q. Tell us about the conversation you had with him. 
Tell us when it was and what conversation you had. A. 

Mr. Downes came down from New York to Washing- 
48 ton, asking for some money on the Rex account. 

Q. When was that? A. I would say it was in 
August or September. 

Q. Of what year? A. Of ’44. 

Q. Tell us what the conversation was. A. I gave Mr. 
Downes a check and a note for the Rex Construction Com¬ 
pany, on account of purchases made from Payson. 

Q. I hand you this check and ask you if that is the check 
that you also paid. A. This is a check that I paid the 
Payson Paint & Varnish Corporation on another account— 

The Court: Let counsel see it before you read it. 

Mr. Brick: Surely. 

(The check referred to was handed to plaintiff's 
counsel by Mr. Brick.) 

Mr. Rudolph: I object to it, your Honor, because 
the conversation to which he is testifying, he has 
just stated a few minutes ago occurred in August or 
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September, 1944. This check is dated March 14, 
1945. 

Mr. Brick: If your Honor please, he was going 
to explain what this check was about. 

The Conrt: Well, I can’t exclude it for that rea¬ 
son. That is a matter for the jury to decide. 

• • * 

52 Q. Tell us what he said. A. Mr. Downes said 
that he was concerned about not receiving his money 
due Pavson from the Rex Construction Company, and I 
told Mr. Downes that every job that the Rex Construction 
Company did, had a completion and payment bond on it. 
Therefore, securing any creditor, no matter who it may be, 
that their money was secured, that the bonding company 
would have to pay them if the Rex Construction Company 
didn’t. They couldn’t lose any money with the Rex Con¬ 
struction Company. 

Q. And what did he say to that, if anything? A. What 
did he say to that? He readily agreed that it was a fact 
that he continue to ship merchandise to the Rex Construc¬ 
tion Company jobs as they came up. 

Q. Now, during this time, did he become an officer of 

the Rex Construction Company? That is, Mr. Downes? 

• * * 

55 Q. Mr. Ackerhalt, at any time did Mr. Downes 
ever tell you that you would not be paid a 10 per cent 
commission on merchandise that the Payson Paint & 
Varnish Corporation did not collect on? A. No, sir; 
never. 

• • * 

CROSS EXAMINATION by Mr. Rudolph : 

58 Q. During the year 1942, isn’t it true that you 
left the Payson Paint Corporation ? A. For a short 
period; yes. 

Q. And you were not handling their products at all? 
A. That is right. 
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Q. And then yon renewed your relations when Mr. 
Hensler became manager? A. That is right. 

Q. And that was in the early part of 1943? A. Pos¬ 
sibly. 

Q. Well, do you know? A. I am not positive; no, 
sir. 

50 Q. Well, you won’t say that it is wrong? A. 
A. What is that? 

Q. I say, you don’t say that it is wrong? A. Oh, I 
could tell you very soon. In about two minutes. 

Q. Well, could you tell me? A. Yes, sir. 

Q. All right. Suppose you do. A. Thank you. 

(The witness stepped down to the trial table, and 
returned to the stand.) 

I don’t have any record of ’42 sales. 

Q. Now, when you returned to the company in ’43, will 
you tell the Court and jury whether you still continued to 
devote your full time to the sale of paints for Payson Paint 
Corporation? A. No, sir, I did not devote my full time to 
the sale of paint for the Payson Paint Corporation. 

Q. Now, in addition to the paint that you were selling 
for Payson, what other lines were you selling? A. Wall¬ 
paper. 

Mr. Brick: If your Honor please, I don’t see the 
relevancy of that. Suppose he was selling six other 
items. 

The Court: I sustain the objection. 

Let’s get down to the issue of the case. 

60 Q. Tell the Court and jury how much of a draw¬ 
ing account you were getting when you returned, 
when Mr. Hensler was manager. A. $25.00 a week. 

Q. And that was also to be set off against commissions 
earned? A. That is right. 

Q. Now, do you have any record to show that the com¬ 
pany ever paid you any money in addition to this $25.00 

that you received a week? A. Only my commission sheets. 

• • • 
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61 Q. I am picking these out haphazardly. Septem- ; 

her 28, 1943. Now, it shows that the commission, 
that you made a sale on September 24, to the B. W. Deco¬ 
rating Company, for $1,386.00. The commissions on that 
amount to $138.60. j 

That is correct? A. That is right. 

Q. Then you have commissions due, $138.60. Check, 
$25.00. That is in red letters. A. That is right. j 

Q And a little below and to the left of it you have 
$25.00, with OAP, 25 cents. That is Old Age Pension? A. 
Yes. ! 

Q. And what is this (indicating) ? A. Withholding tax. 

Q. Withholding tax, 30 cents. A total of 55 cents. A. 
That is right. * I 

Q. And a balance of $24.45. A. That is right. 

Q. That was the amount that you actually received? A. 
Yes. 

i 

Q. But you didn’t receive any commissions? A. No, j 

sir. . j 

• • • 

65 Q. So that now you owe $4,000.00? A. I don’t j 

owe them anything. 

Q. Well, that note has not been paid in cash? A. My 

commissions have not been paid, counsel. 

* • * 

68 Q. Well, practically all of your orders were from 

i 

the B. & W., and Rex? A. No, that is not so. 

Q. Do you have anything to show to the contrary? A. 
Yes, sir. 

Q. I am not talking about isolated cases. I am talking j 
about the bulk. A. These, and I present all of these, if you j 
will—every one of them. (Indicating.) 

Q. Among the records that you have pointed out, you j 
have this statement of November 16, 1943, and it has five j 
or six names on there. A. Yes, sir. 
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Q. Will yon tell what the names are? A. Yes, sir. 
Bex Construction Company, $695.00. Morris Miller, 
$1,663.00. 

• • • 

Q. Out of the number there, you have one, two, 
69 three, four to the Bex Construction, and two to the 

B. W. Decorating Company. 

• • • 

71 Mr. Brick: Yes, your Honor. 

Ladies and gentlemen of the jury, we have stipu¬ 
lated before his Honor, between counsel, that I, as 
attorney for the Payson Paint & Varnish Corpora¬ 
tion, have a suit pending in the District Court— 
this Court here—against the B. & W. Construction 
Company, for approximately $10,000, and I am try¬ 
ing to collect that money for the Payson Paint & 
Varnish Corporation. 

Mr. Budolph: And will you also state that that is 
a part of the commission that Mr. Ackerhalt claims? 

Mr. Brick: Yes, it is a part of the sales he made. 

• • • 

BE-DIBECT EXAMINATION by Mr. Brick: 

72 Q. Mr. Ackerhalt, I hand you a large number of 
hills and ask you to tell us what those represent. A. 

They represent purchases that I, Philip E. Ackerhalt, pur¬ 
chased from the Payson Paint & Varnish Corporation, dur¬ 
ing the period 1943 and 1944 up to the early part of 1945,1 
believe, if I am not mistaken. 

Q. And those were the sales that you made— 

Mr. Budolph: Wait just a minute. He just testi¬ 
fied that those were purchases that he made. 

The Witness: You didn’t let me finish what I 
wanted to say. 

The Court: Do you mean individually? 

The Witness: Yes, sir, 

• • • 
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Mr. Brick: Well, if yonr Honor please, Mr. j 
Rudolph asked him on cross-examination whether 
after he went in Rex, did he bother to sell any other 
73 accounts, and I am showing that there are some 
other accounts that he sold during that time other 
than he mentioned. 

i 

Mr. Rudolph: That was not the question. He i 
testified that he had purchased, he, himself, indi- j 
vidually. 

The Witness: You didn’t let me finish my testi¬ 
mony. 

Mr. Brick: I think I have a perfect right to show 
that, your Honor. j 

The Court: Well, all right; go ahead. j 

The Witness: These bills represent merchandise j 
that I bought and sold. 

By Mr. Brick: j 

Q. To whom? A. To various government agencies and j 
individuals. . ; 

Q. And all this material was bought through the Payson j 
Paint & Varnish Company and sold on your account? A. 
That is right. I 

Q. As a matter of fact, tell us about that billhead. A. 
The Payson Paint— 

Mr. Rudolph: Just a minute. I object. 

The Court: I sustain the objection. 

• * • 

76 Q. Tell us about it. A. He told me that he had ! 

spoken to Mr. Woodry and Mr. Woodry had made! 
repeated promises to pay the indebtedness, and it got to! 
the point where Mr. Woodry didn’t keep his word, and I 
suggested to Mr. Downes that he let me turn the matter 
over to you, that I thought you could do a good job of 
collecting it, and Mr. Downes wrote me a registered letter 
authorizing me to turn the account over to you for col¬ 
lection. ! 
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Q. And as a result of that, to your knowledge, suit was 
filed? A- That is right. 

• • * 

A. Mr. Downes became an officer of the Rex Corpora¬ 
tion. 

77 The Court: You are not answering the question. 

• • • 

A. It was said at the Willard Hotel, and I was made 
the general operating manager of the Rex Construction 
Company. 

The Court: You are not answering the question. 
Mr. Rudolph: I object to that, your Honor. 

The Court: Row, just a minute. 

Witness, I have instructed you several times to 
confine your answer to the question. Row, I insist 
upon it. Otherwise, I will hold you in contempt of 
Court. 

« • • 

By Mr. Brick: 

Q. Now, as you understand, you are only to tell what 
he told you and what you told him. 

Now, what conversation took place? A. Mr. Downes 
told me he was making repeated efforts to collect the mon¬ 
eys due Rex from the various people that owed them 
money, and they had filed suit against the John A. John¬ 
son Company to recover certain sums of money due Rex. 

• • • 

78 Q. Tell us the conversation. A. Mr. Downes 
told me that he was making repeated efforts to recover 
moneys for the Rex Corporation from the John A. Johnson 
Company; that they had hired an architect to present— 

Mr. Rudolph: May it please your Honor, I rise 
again to object. When he testifies about recovering 
moneys for Rex, which is not a party to this suit— 
The Court: I overrule the objection again. 
Proceed. 
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By Mr. Brick: 

Q. Proceed, Mr. Ackerhalt. A. Mr. Downes told me 
lie was making repeated efforts to recover sums of money 
due Bex from the John A. Johnson Company; that they 
had retained an architect to present their side of the case; 
they were suing the Massachusetts Bonding & Indem¬ 
nity Company to recover funds due them for the 
79 benefit of Rex. There was a $4,500 payroll of Bex 
stolen, which Mr. Downes was making— 

The Court: Just a minute. 

Do you contend this has anything to do with this 
case? 

Mr. Brick: Yes, it has. In other words, it shows 
the effort that they were making to collect this ac¬ 
count, and that he had nothing to do with the collec¬ 
tion of the money from Bex Construction Company. 
That Mr. Downes was in control and he was the 
general manager and was doing everything he could 
with it. And I think we have a perfect right. They 
are the ones who raised it. 

The Court: How does that affect the issues of 
this case? 

Mr. Brick: Only obliquely. 

The Court: The issue in this case, as I under¬ 
stand, is this: What agreement was made as to 
these commissions? Was the agreement made that 
they should be allowed, irrespective of whether the 
purchase price of the goods sold was collected or not, 
or whether the agreement was that they were to re¬ 
ceive the commission regardless of whether the pur¬ 
chase price was collected? 

Mr. Brick: That is precisely the issue. 

The Court: Now, what this has to do with the 
issue, I cannot see. 

Mr. Brick: Except it throws light— 
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The Court: Well, I will not waste time in that 
manner. 

50 By Mr. Brick: 

Q. Now, to your knowledge, did the Pay-son Paint 
&r Varnish Corporation, after the early part or the latter 
part of 1944, December of 1944, continue to sell paint to 
the customers that you had procured? A. Yes, sir. 

Q. Did they ever send you any statements showing 
what paints they sold and what commissions you were 
entitled to? A. No, sir. 

Q. So that at the present time you are claiming com¬ 
missions for any merchandise they sold to your customers 

after December, 1944? A. Yes, sir. 

• • • 

RE-CROSS EXAMINATION by Mr. Rudolph: 

Q. You have not any records to show any commissions 
due? A. Due me? 

Q. That is right? A. No, sir. 

The Court: That is all? 

Mr. Rudolph: That is all. 

• • «. 

51 Mr. Rudolph: I think that we are entitled to a 
directed verdict, and I would like to ask the jury to 
be excused to argue that motion. 

The Court: No. What do you want to say? 

Mr. Rudolph: The burden is upon the defendant 
to prove payment. He has failed to sustain that 
burden. He has not proved a thing. Therefore, the 
issues— 

The Court: Well, you have his testimony as 
to what the contract was. 

Mr. Rudolph: You mean the testimony of Mr. 
Downes? 

The Court: I overrule the motion. 

• • • 
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Evidence in Rebuttal on Behalf of Plaintiff. 

Fred L. Hensler was called as a witness on behalf of the 
plaintiff, in rebuttal, and, having been first duly sworn, was 
examined and testified as follows: 

Direct Examination by Mr. Rudolph: 

84 Q. PrioT to your becoming manager of Payson, 
Mr. Ackerhalt was employed as an agent? 

Mr. Brick: If your Honor please, I object to 
that. I think on rebuttal he should come right down 
to what is rebuttal. 

The Court: This is really in the nature of a 
defense to your affirmative defense. 

Mr. Brick: All right. 

The Court: Proceed. 

(The pending question, as above recorded, was 
read by the reporter.) 

Q. Mr. Ackerhalt was employed by Payson? A. He 
was no regular employee. He was a salesman representing 
some other concern and he was selling paint for us on 
occasions. 

• • • 

85 A. He came to me and asked if he could con¬ 
tinue to sell paint for us, and I told him that he 

could, on the same basis that he was selling heretofore. 

Q. State what that basis was, A. That he was to 
receive 10 per cent on sales that he made. 

Q. Was that on orders that were received? A. No— 

# • • 

87 The Court: I am inclined to think if this wit¬ 
ness made the contract based on something that 
happened before, he can state what his knowledge 
of what happened before is. 

I think I was wrong in excluding the testimony 
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as to what someone else had told him, who had 

made the arrangements before. 

• • • 

88 The Court: To receive 10 per cent in the same 
manner under which he received it under his former 
contract. 

Mr. Brick: He said that secondly. 

The Court: I will permit him to testify. You make 

your objection, and we will proceed. 

* • • 

Q. Will you tell the Court and jury, Mr. Hensler, just 
what those arrangements were with Mr. Ackerhalt, what 
commission he was to receive when it would become due 
and payable, and anything that you know about it? 

Mr. Brick: I object. 

The Court: I overrule the objection. 

Answer the question. 

The Witness: The commissions were to be paid 
at the rate of 10 per cent when the bills were paid. 
Of course, in our method of doing business, we did 
not pay commissions until the bills were actually 
paid. 

• • • 

CROSS EXAMINATION by Mr. Brick: I 

91 Mr. Brick: All right. (Beading.) 

“Question. Mr. Hensler, he was also at that time 
receiving a commission of ten per cent, was he not, 
on all products that he sold for the Payson Paint & 
Varnish Corporation? 

“Answer. That is right.” 

By Mr. Brick: 

Q. Was that your testimony then? A. I just testified 
to that at this time. 

Q. Now, on page 14, did you also testify as follows: 
(Beading.) 
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“Question. In the meantime it was also understood 
that Mr. Ackerhalt was to get 10 per cent commission of 
all the paint sold by the Pay son Paint & Varnish Corpo- 
ation to the Rex Corporation? 

“Answer. That is right.’’ 

A. Yes. 

Q. Now, on page 16, didn’t you al-so testify: (Read¬ 
ing.) 

“Question. Now it is a fact that during the time that you 
were there they were giving to Mr. Ackerhalt a commission 
of ten per cent on all sales that he was making to Rex 
Construction Company and other customers that he would 
pick up, is that correct? 

92 “Answer. That is right.” 

A. That is right. 

Q. On page 19, when I was examining you, I asked you 
this: (Reading.) 

“Question. Rut you do know that they did have an agree¬ 
ment at the time Rex was formed, and previous thereto, 
that Ackerhalt would receive ten per cent commission on 
any paints sold to any of his customers, including Rex? 

“Answer. That’s right.” 

Didn’t you testify to that? A. That is right. 

# • # 


RE-DIRECT 

Q 
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by Mr. Rudolph: 

And on the same page, Mr. Hensler, you testified— 
Mr. Brick: Your Honor, I object to that. 

The Court: You cannot ask him part of it and 
exclude the other parts. 

Mr. Brick: What page are you reading from? 
Mr. Rudolph: Page 19. 

Mr. Brick: Who asked the question? 

Mr. Rudolph: Mr. Kulak. 

Mr. Brick: I move to exclude that. 

The Court: I overrule your motion. 

Mr. Rudolph: (Reading.) 
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“Question. Did it :become due when' he brought in 
an order? 

“Answer. No, when the bills were paid.” 

• • # 

94 Q. Will you state that general practice with 
respect to commissions and when paid? A. The 

general practice is that the salesmen are to receive the 
commissions when the invoices are paid. If there are any 
goods returned, it is charged against him. They are only 
paid when the material is paid for. 

Q. Then in the agreement with Mr. Ackerhalt, his 
commissions did not become due and payable until he 
was paid by the customer? A. That is right. 

95 Mr. Brick: If your Honor please, I object. 

The Court: I sustain the objection. 

• • • 


98 RE-CROSS EXAMINATION by Mr. Brick: 

Q. Mr. Hensler, as a matter of fact, your under¬ 
standing of the agreement was what somebody else told 
you about it; is that correct? 

The Court: That is not what he said. He said 
his understanding of the agreement was that it 
would be on the same basis as the former employ¬ 
ment, and as to what that former employment was, 
he testified that that knowledge came to him from 
someone else. 


The Witness: It is a matter of record. 

By Mr. Brick: 

Q. What record? A. A matter of record of the book¬ 
keeping department. 

Q. Do you have the records that show that? A. I. 
don’t have it. 


• • • 


35 


101 By Mr. Brick: 

Q. Where does that show the agreement of the 
former employment of Mr. Ackerhalt in that record there, 
or any other record that you have? A. I have never made 
a written agreement with Mr. Ackerhalt and, as I told 
you before, when I employed him, I told him that he could 

sell paint on the same basis that he had sold it before. 

• • * 

Leslie J. Downes resumed the witness stand and testified 
further as follows: 

103 Direct Examination by Mr. Rudolph: 

Q. Do you have any records with you, Mr. 
Downes, which show the amounts due to Payson Paint & 
Varnish Corporation from both Rex Construction Com¬ 
pany and B. W. Decorating Company? A. I have. 

Q. Would you point that out? That is, just those rec¬ 
ords. 

Mr. Brick: If your Honor please, it seems to me 
we have been all over that before. 

The Court: I do not think we have been over 
this. 

The Witness: I have here a ledger card, accounts 
receivable ledger card, firm name, B. W T . Decorating 
Company, 724 Quebec Place, N. W., Washington, 
D. C., dating from July 28, 1943, until January 31, 
1946. 

I refer to the last entry, January 31, 1916, in 
which we have charged to bad debts the sum of 

$10,263.50, thereby balancing the account. 

• • * 

Q. Now, on the Rex. A. I have before me also the 
accounts receivable ledger card; these are official 

104 cards from our records; dating from the original 
inception of the beginning of our sales to the Rex 
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Construction Company, June 29, 1943, up to and including 
January 31, 1947. 

I refer to the balance of $19,834.53, as of November 20, 
1944, owing and due from the Bex Construction Company. 

I then refer to an entry in 1946, January, reflecting a 
sum of $9,917.27, which represented half of the aforesaid 
balance due, as charged to bad debts. 

I again refer to January 31, 1947, and reflect an amount 
of $9,917.26, as the balance, and said amount chargeable to 
bad debts. 

• * • 

106 (The witness left the stand.) 

The Court: Any further testimony? 

Mr. Rudolph: We rest, your Honor. 

Mr. Brick: We rest, your Honor, also. 

The Court: The jurors will be excused until to¬ 
morrow morning at 10 o’clock. 

(Thereupon, at 3:20 o’clock p. m., the jury re¬ 
tired from the courtroom, and the following pro¬ 
ceedings were had:) 

The Court: I may exclude the testimony which 
I admitted, of Mr. Hensler, as to what he was told 
as to former employment, but I think it would leave 
the burden upon the defendant if the jury accepts 
Mr. Hensler’s account to show that from former 
employment. 

• • • 

111 Mr. Rudolph: Well your Honor, with respect to 
that, the burden of proof is on the defendant to 
prove that. 

The Court: Certainly, I say that, but I mean their 
verdict must be either all or nothing. If they take 
the defendant’s contention, I don’t see how they 
can return a verdict in favor of the plaintiff for any 
less amount than the face of the note. 
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i 

j 
i 

i 

i 

I 

Mr. Rudolph: Well, the defendant has produced ! 
in evidence just one statement which shows conrmis- ! 
sions to the defendant of $2,800.00. Now, we don’t 
admit that, but assuming for the purposes of argu- ! 
ment that it is correct, then there would still be a 
balance of $1,200.00 to the plaintiff. 

Mr. Brick: No, that is not so. 

Mr. Rudolph: Oh, yes, that is so. 

Mr. Brick: To begin with, there was over $570.00 j 
that they took out of his commissions, that they told j 
112 him they were checking back into the account, and j 
we contended there was other merchandise. 

The way 1 view this case, either they get $4,000.00 j 
or we get nothing. 

Mr. Rudolph: That is not true, your Honor, be¬ 
cause that $570.00, of which he speaks, was stricken, j 
That was a pencil notation which was not allowed. 

Mr. Brick: There is a letter to that effect and it 

i 

is in evidence. ; 

Mr. Rudolph: And, furthermore, if that were j 
true, they would have to be treated the same way J 
as the other payments. It would be deducted from j 
the commissions, because it would not be paid as j 
commissions, but would be deducted as taxes due! 

the Government. I 

Mr. Brick: Yes, but they didn’t pay the tax to| 

i 

the Government. 

*■ i 

The Court: I will charge the jury, then, if the 
defendant has not maintained the burden of proof 
as to any, you are entitled to be credited with the 
whole. 

Mr. Rudolph: That is all ri£ht ! 

(Counsel returned to the trial table. 

Mr. Brick: Before the argument, if your Honor 
please, I think the last thing yesterday was that 
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yon said yon were going to instruct the jury to dis¬ 
regard certain testimony by Mr. Hensler. 

113 The Court: Yes. 

That was evidence submitted yesterday hv the 
witness Hensler as to statements made to him by 
someone who had entered into a former contract with 
the defendant, and I admitted that evidence at the 
time, and will now exclude it. 

In other words, that would be purely hearsay, and 
as far as what the witness Hensler said that he had 
heard from somebody else, you will disregard that. 

118 The Jury Foreman: In favor of the defendant, 
whose account should be credited with ten per cent 
of all sales to his customers; the cost to be assessed 
to the plaintiff. 

The Court: The jury has nothing to do with 
the cost. 

The Jury Foreman : We were not absolutely sure 
about that. 


Payson Paint & Vabnish Corpo¬ 
ration, a body corporate, 

Plaintiff , 
vs. 

Philip E. Ackeehalt, 

Defendant. 


Civil No. 33,836. 


Verdict and Judgment 

(Filed Feb. 6, 1948.) 

This cause having come on for hearing on the 5th day of 
February, 1948, before the Court and a jury of good and 
lawful persons of this district, to wit: 


• • • 




who, after having been duly sworn to well and truly try 
the issues between Pay son Paint & Varnish Corporation, 
a body corporate, plaintiff and Philip E. Ackerhalt, de¬ 
fendant and after this cause is heard and given to the 
jury in charge, they upon their oath say this 6th day of 
February, 1948, that they find for the defendant against 
said plaintiff. 

WHEREFORE, it is adjudged that said plaintiff take 
nothing by this action, that said defendant go hence without 
day, be for nothing held and recover of plaintiff his costs 
of defense. 

HARRY M. HULL, 

Clerk, 

By R. Page Belem, 
Deputy Clerk. 

By direction of 
Justice Jennings Bailey. . 


128 Motion for a New Trial 

(Filed Feb. 16, 194S.) 

Now comes the plaintiff by their attorney, Robert L 
Rudolph, and respectfully moves the Court to set aside 
and vacate the judgment and verdict for the defendant, 
and to grant a new trial, and for reasons therefore states 
as follows: 

1. There was no substantial evidence to support the 
verdict, and the same was contrary to the evidence. 

2. The Court erred in submitting the issue to the Jury. 

3. The verdict was contrary to law. 

4. The Court erred in refusing to instruct the Jury to 
render a verdict for the plaintiff. 

5. The Court erred in sustaining defendant’s objection 
to the testimony of the plaintiff relating to the nature and 
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compensation of the defendant while an employee of the 
plaintiff, and instructing the jury to disregard the same. 

6. The Court erred in failure to instruct the jury that 
defendant had failed to carry the burden of proof, and 
that if he had submitted any evidence as to commissions, 
it was only for approximately $2817.00. 

7. The Court erred in failure to instruct the Jury with 
respect to the evidence of the defendant on which there 
was objection, and which was sustained by the OourfT 
That such evidence should . have been disregarded and 
the Jury so instructed. 

8. That the verdict is excessive and not sustained by 
the evidence. 

9. And for such other and further reasons as appear 
from the record in this case. 

M ROBERT I. RUDOLPH, 
Woodward Building, 

Attorney for Plaintiff. 


129 In Opposition to Motion for New Trial 

(Filed Feb. 20, 1948.) 

Comes now the defendant, by his attorney, and moves 
the Court to deny the Motion for new trial or the Motion 
to set aside the verdict and judgment and for reasons 
states as follows: 

The issue in this case was one of fact and was properly 
submitted to the jury as the Court of Appeals pointed out 
in the case of Walford vs. McNeill, 69 APP DC, at page 
250: 

“Briefly, the jury are the triers of the facts that are 
properly presented in the case. The issue of fact in 
this case (considering the strongest case made for 
the appellant) is whether or not appellant entered 
into the contract with the appellee in his individual 

¥ 
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capacity. From what has been said it is clear, we think, 
that there was evidence in the case, which, if believed 
by the jury, would have justified a verdict for appel¬ 
lant. In this view it was error on the part of the court 
to have given binding instructions.’* 

In this case, there was also evidence proving the amount 
of commission due the defendant; that the plaintiffs had 
deducted $1570.50 for withholding tax and other sums for 
old age benefits, which they did not report to the Govern¬ 
ment and to which the defendant was entitled to the credit 
and also there was evidence that the plaintiffs had sold 
paint to customers of the defendant, on which they did 
not give him any credit whosoever. The evidence was such 
that it was the duty of the jury to have found in favor 
of the plaintiff for the entire amount claimed or else it 
was the duty of the jury to have found in favor of the de¬ 
fendant, which alternative the jury found. 

130 There was no error on the part of the Court as 
to the instructions given on behalf of the plaintiff 
and to the contrary, the Court in the opinion of defendant’s 
counsel, gave very liberal instructions to the jury on' be^ 
half of the plaintiff. At the time your Honor asked counsel 
if there was anything further upon which they desired the 
Court to instruct the jury, the plaintiff’s counsel said 
nothing and made no objection to any of the instructions to 
the jury. 

WHEREFORE, the defendant prays that the Motion j 
for new trial be denied. 

/s/ ALBERT BRICK, | 

Attorney for Plaintiff, 

517 Denrike Building, 

DL 6953. ! 
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.Copy of the foregoing mailed this 20th day of February, 
1048, to Robert I. Rudolph, Esq., Attorney for Plaintiff, 
Woodward Building, Washington, D. C. 

ALBERT BRICK. 


132 Motion for Reconsideration, and for Hearing 
Upon Plaintiff’s Motion for a New Trial 

(Filed Mar. 16, 1948.) 

Now comes the plaintiff by their attorney, Robert I. 
Rudolph, and respectfully requests this Honorable Court 
to grant a rehearing, and that it reconsider the plaintiff’s 
motion for a new trial, and for reasons therefore states as 
follows: 

1. That when the original motion for a new trial was 
filed herein on February 16, 1948, it was requested that 
permission for an oral hearing be granted to the plaintiff 
in order to present argument in support of the said motion. 

2. That such hearing was not given, and plaintiff this 
is important as otherwise, all of the points as stated in 
the original motion cannot be properly presented to the 
Court. 

3. And for such other and further reasons as are 
stated in the said motion for a new trial, and as appears 
from the record in this matter. 

/s/ ROBERT I. RUDOLPH, 
Attorney for Plaintiff, 
Woodward Building. 
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POINTS AND AUTHORITIES. 

Rules of Civil Procedure. 

Rules of the District Court. 

1 Albert Brick, Esq., 

Attorney for Defendant, 

Denrike Building, 

Washington, D. C. j 

j 

The rules of this Court requires that if you oppose the j 
granting of this motion, you shall within five days from 
the date of service, or such additional time as you may be j 
granted by the Court, or counsel hereto may agree, file 
with the Clerk of Court a statement of the points and j 
authorities upon which you rely, and serve a copy thereof 
upon counsel for plaintiff. 

/»/ ROBERT I. RUDOLPH. j 

i 

Copy of the foregoing motion mailed this 16th day of j 

March, 1948, to Albert Brick. ! 

i 

/sy ROBERT I. RUDOLPH 

- - ! 

133 Order j 

! 

(Filed Apr. 5, 1948.) j 

. 

Upon consideration of the Motion for Reconsideration, 
and for Hearing upon Plaintiff’s Motion for a New Trial, j 
and after argument in open Court, it is by the Court, this 
1st day of April, 1948, j 

ADJUDGED, ORDERED, and DECREED j 

| 

That the Motion for Reconsideration, and for Hearing 
upon Plaintiff’s Motion for a New Trial, be, and the same 
is hereby overruled. j 

JENNINGS BAILEY, | 

Justice. 
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Copy of the foregoing mailed to Robert I. Rudolph, Esq., 
Woodward Building, the 1st day of April, 1948. 

/s/ ALBERT BRICK, 
Attorney for Defendant, 

517 Denrike Building, 

Di. 6953. 


134 


Payson Paint & Varnish Corpo¬ 
ration, a body corporate, 

Plaintiff, 

vs. 

Philip E. Ackerhalt, 

Defendant. 


Civil No. 33,836. 


Notice of Appeal 

Notice is hereby given this 23d day of April, 1948, that 
Payson Paint & Varnish Corporation, a body corporate, 
hereby appeals to the United States Court of Appeals for 
the District of Columbia from the judgment of this .Court 
entered on the 6th day of February, 1948, in favor of 
Philip E. Ackerhalt, against said Payson Paint & Varnish 
Corporation, a body corporate. 

/s/ ROBERT I. RUDOLPH, 
Attorney for Plaintiff, 
Woodward Building. 

Copy mailed to Albert Brick, 517 Denrike Building. 
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136 Designation of Record 

The Clerk will please prepare the record on Ap¬ 
peal and include therein, the following: 

1. Original complaint and exhibit. 

2. Original answer of defendant. 

3. Amended answer to complaint. 

4. Pretrial order. 

5. Verdict, and judgment. 

6. Motion by plaintiff for new triaL 

7. Opposition by defendant. 

8. Memo opinion by Court overruling motion for new 
trial. 

9. Motion by plaintiff for reconsideration and rehearing 
of motion for new trial. 

10. Order overruling motion to reconsider and rehear 
motion for new trial. 

11. Certified record of official Court Reporter of proceed¬ 
ings on February 5th and 6th, 1048. 

12. Notice of Appeal. 

13. This designation. 

/s/ ROBERT I. RUDOLPH, 
Attorney for Plaintiff, 
Woodward Building, 

Washington 5, D. C. 


I hereby certify that a copy of the foregoing was mailed- 
to Albert Brick, attorney for defendant, this 25th day of 
May, 1948. 


ROBERT I. RUDOLPH. 
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APPELLEE’S BRIEF 

Counterstatement of the Case 

The evidence presented a conflict of -testimony as to the j 
agreement of employment. The appellee contended that 
the agreement was that he was to receive ten per cent of 
the gross sales and that the appellee was to be paid his 
commission whether or not the appellant was paid for its 
merchandise. (J. APP. 13, 16, 17, and 23). The appel¬ 
lant contended that the commissions were only payable 
after the account was paid to it by the customer (J. APP. 
8-9). | 

j 

Furthermore, the appellee proved by memorandum that 
as of August 15, 1944, the appellant was indebted to the 
appellee in the sum of Twenty-eight Hundred Fifty-four 


I 
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Dollars and seventy-one cents ($2854.71) (J. APP. 18), 

and that also there was due to the said appellee a credit of 
Five Hundred Seventy Dollars and fifty cents ($570.50) 
for withholding tax which had been taken out of his 
commissions (J. APP. 17). The appellee testified that 
thereafter, the appellant continued to sell paint to custom¬ 
ers that he had procured for which it did not send him 
any statements of the paint sold, nor were any commis¬ 
sions paid to him to which he was entitled (J. APP. 30). 

It is to be noted that on the rebuttal testimonv introduced 

•> 

by the appellant no denial was made of this evidence so 
that the same must be considered as admitted. 


Summary of Argument 

1. The appellee carried the burden of proof by the 
preponderance of the evidence that payment had been made 
of the obligation and the Court below was correct in re¬ 
fusing to direct a verdict for the appellant. 

2. The rulings of the Court below concerning the ad¬ 
mission of testimony were correct and do not create con¬ 
fusion, uncertainty or in any way react to the injury, preju¬ 
dice and detriment of the appellant. 


Argument 

1. Appellee admits that the appellant made out a prima 
facie case, but that the evidence as to payment of the note 
through earned commissions overcame that prima facie 
case so that the matter was properly submitted to the jury. 
The evidence indicated that there was due to the appellee 
from the appellant commissions in the sum of 'Twenty-eight 
Hundred Fifty-four Dollars and Seventy-one cents 
($2854.71) on August 15, 1944, and in addition there was 
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j 

j 

i 

i 

i 

also due Five Hundred Seventy Dollars and Fifty Cents 
($570.50) which had been taken out for withholding tax j 
but never paid to the taxing authorities (J. APP. 17). 
Furthermore the appellant did not pay or credit the ap¬ 
pellee with commissions of sales made to his customers (J. 
APP. 30). ! 

j 

The cases cited by the appellant are distinguishable from j 
this case upon the factual situations in that those cases con¬ 
tained express contracts, uncontradicted, that the salesmen 
were to be paid in a manner agreed upon. In the case at 
bar the evidence is in conflict in that the appellant claims 
that the appellee was to receive ten per cent commission 
on the amount of moneys it collected from the customers, 
whereas the appellee claims that he was to be paid ten 
per cent of all merchandise sold. Furthermore the appel¬ 
lee had nothing to do with the credit standing of the 
customers but that the appellant determined that factor 
(J. APP. 15). The inference to be drawn from this tes¬ 
timony establishes the appellee’s claim that he was to be 
paid a commission on merchandise shipped rather than a 
commission on the account when collected. 

The Court correctly refused to direct a verdict and 
there was sufficient evidence appearing in the record for 
the matter to be determined by the jury. The conten¬ 
tion of the appellant that the appellee purchased merchan- 
dise individually on his own account is improperly made j 
since the testimony indicated that although it was for his 
own account, he was selling the merchandise on behalf of j 
appellant (J. APP. 26-27). Furthermore, it was understood j 
that the appellee was to receive ten per cent commission j 
on all merchandise sold to the Rex Construction Co. which j 
corporation the appellee was to create, and in which cor- j 
poration he was to be an officer. As a matter of fact, the j 

monev in question was loaned to him for that purpose (J. ! 

i 

i 

i 

i 

i 
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APP. 13-14). The cases cited by the appellant are all 
founded upon some wrong doing on the part of the sales¬ 
men, but in the case at Bar, no wrongdoing on the part 
of Ackerhalt was shown or complained of during the course 
of this trial. 

There was no evidence to show definitely that the appel¬ 
lant was entitled to a verdict in any amount and there¬ 
fore, the case was properly .submitted to the jury to de¬ 
termine to what, if anything, the appellant was entitled. 

2. The cross-examination of the witness, Downes, was 
carried on by the appellee’s attorney in a proper manner 
and touched matters germane to the issue in the case. In 
the case of Twachtman v. Connelly, 106 Fed. 2d 501, 506, 
507, the Court stated as follows: 

“It is a corollary to this rule of equal judicial dig¬ 
nity that if a party interjects in a case incompetent 
and unrelated facts, the opposite party has the right 
to give his version of them if otherwise he would be 
prejudiced. Bradlev v. Adams Express Company, 6 
Cir., 89 F. 2d 641. # * 

“The course to be pursued in cross-examination is 
largely within the discretion of .the trial court. There 
was no abuse here. Storm v. United States, 94 U. S. 
76, 85, 24 L. Ed. 42; Alford v. United States, 282 U. S. 
687, 694, 51 S. Ct. 218, 75 L. Ed. 624; District of Co¬ 
lumbia v. Clawns, 300 U. S. 617, 634, 57 S. Ct. 660, 81 
L. Ed. 84o.” 

“The trial court has a liberal discretion in determin¬ 
ing the latitude to be given on cross-examination and 
an error in the exercise of this discretion must be plain 
and harmful before it may be made a ground for re- 
• versa!’’ 

This Court in the case of Viereck vs. U. S., 76 U. S. APP. 
D. C. 262, stated at page 278 as follows: 

“The j^roblem of balancing freedom on cross examina¬ 
tion, assuming that it is material cross examination 
against other policy, is one within the discretion of the 
trial Court.” 
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Appellee submits that the case of Wightnuin v. Campbell, 
146 N. Y. 666 is not pertinent to the case at Bar. In that 
case it was simply held that a general objection is not suffi¬ 
cient to save a point on appeal. No ruling was made in that 
case concerning continuous objections as so stated by appel¬ 
lant. 

The testimony of Mr. Hensler as to his understanding of 
the commission arrangement with Mr. Ackerhalt was prop¬ 
erly excluded. The original agreement as to commission 
was made with a Mr. Berg who left the Company in the 
latter part of 1942 (J. APP. 13). Mr. Hensler testified 
that this agreement as to commissions was made on the 
same basis as appellee’s former employment and was a mat¬ 
ter of record. When asked to show where the same appeared 
in the records, Mr. Hensler was unable to do so (J. APP. 34- 
35). There was no showing by the appellant as to the 
whereabouts of Mr. Berg, nor was any excuse offered for 
his failure to appear at the trial. The testimony previous¬ 
ly indicated that Mr. Hensler was told by Mr. Berg of the 
previous agreement (SUPP. APP. 1). 

However, the facts in this case are not similar to the 
facts in the case of Transcontinental Petroleum v. Inter¬ 
ocean Oil Co., 262 Fed. 78 as cited by the appellant In 
that case, the officer of the corporation whose tes¬ 
timony was barred was still working for the cor¬ 
poration, and had access to the letters, reports, and 
records of said corporation. In the case at bar, Mr. 
Hensler was unable to show from the records where his 
information was had but that his testimony as to a former 
employment agreement arose from a conversation with 
Mr. Berg who was formerly employed by the corporation 
as general manager. A similar situation occurred in the 
ca-se of Globe Indemnity Co. vs. McAvoy Co., 41 Fed. 2nd 
122 where the Court properly excluded the testimony of an 
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officer of the corporation who testified about a conversation 
with a former president of the corporation when it ap¬ 
peared that the president, one Ortseifen, was available as 
a witness but neither side called him. The Court on page 
126 stated as follows: 

“0rt9eifen was not called as a witness by either side. 
Whether there was good reason for not doing so is not 
shown, nor is it material, for in either event it would 
clearlv be a violation of the rule against- hearsay evi- 
dence, with no opportunity to appellant of cross- 
examination; and it was incompetent for the further 
reason that the statement was not made in the presence 
of appellant, and hence could not bind it. We fully 
agree with the principle of law as laid down in Green 
v. Jennings, 184 Ill. App. 340, that evidence as to the 
improbability of execution of a document is competent 
and highly important, but this principle presupposes 
the fact that such evidence must be competent. We 
think this ruling was erroneous and quite prejudicial 
to appellant.” 

As far as the remarks of the judge confusing the jury, 
there was no objection raised at the trial concerning the 
same by the appellant. Furthermore, upon the face of the 
record, it does not appear that the trial was in any manner 
unfairly conducted nor was the appellant in any way preju¬ 
diced. There is nothing apparent from the record which 
would indicate that a new trial should be granted in this 
case. Recently this Court in the case of Pollard vs. Haw- 
field, No. 9635, decided September 20, 1948, stated as fol¬ 
lows: 

“ Even conceding without deciding that the prayers 
submitted by appellants and denied by the trial judge 
correctly stated the law as to undue influence and tes¬ 
tamentary capacity, it was not error to deny them 
where, as here, the ultimate charge properly informed 
the jury as to 'the law. Further, it does not appear 
from the record that any exceptions to the charge as 
given on these points were asserted in the trial court 
and they therefore may not now be urged before this 
court. ’ * 
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This follows such other cases in the District of Columbia 
as Donovan vs. Broken, 75 U. S. App. D. C. 93, 124 Fed. 
2nd 295; Richardson vs. Richardson , 72 App. D. C. 67, 112 
Fed. 2nd 19; Gas Consumers Union vs. Lely, 61 App. D. C. 
29, 57 Fed. 2nd 395, and also Cooper vs. Sillers, 30 App. 
D. C., 567. 


Conclusion 

It is respectfully submitted that the judgment of the 
lower Court should be affirmed. 

Respectfully submitted, 

/«/ ALBERT BRICK, 

/s/ EVERETT M. RAFFEL, 
Attorneys for Appellee , 

517 Denrike Building. 
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FRED L. HENSLER was called as a witness on -behalf 
of the plaintiff, in rebuttal, and, having been first duly 
sworn, was examined and testified as follows: 

Page 86—The Court: Not what the understanding was. 
State what was said at the time, what contract was made. 

The Witness: Well, that was all I said, that as far as I 
was concerned he could self paint on the same arrange¬ 
ments that were heretofore made. I did not make those 
arrangements. 

Q. Do you know what those arrangements were Mr. 
Hensler? A. Yes, those arrangements were made, and I 
say I did not make them, but Mr. Berg was the previous 
manager and he had told me what those arrangements were. 


